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INTRODUCTION.

The facts of the case were fully stated upon the

oral argument. It may be helpful, however, before

discussing the points of law relied on by defendant in

error, to remind the court

(1) that the only offer of subscription which

Collins made was in the form of a telegram and

confirmatory letter, addressed to Morgan only;

(2) that Collins had no dealings whatever with

any subscriber other than Morgan;

(3) that Collins was not present at the New
York meeting of November 4, 1920, and, as far

as appears, knew nothing of what occurred at
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that meeting and knew nothing of any subscrip-

tion or offer to subscribe other than his own;

(4) that "ffft^ai the conversation of November

26, 1920 (evidence of which was excluded by the

trial court) which, we claim had the effect of re-

voking the offer, was had prior to the formation

of the corporation.

The position of plaintiff in error is that, under the

facts disclosed by the record, Collins made no engage-

ment or contract with the other persons who offered

to subscribe; that the only effect of his telegram and

confirmatory letter was to make an offer which the

corporation, upon being formed, might accept or re-

ject; and that prior to the formation of the corpora-

tion the offer might have been and was withdrawn.

I.

A SUFFICIENT EXCEPTION WAS TAKEN TO THE RULING
OF THE TRIAL COURT.

Defendant in error contends that no sufficient ex-

ception was taken in the trial court. The eiTor upon

which we rely consists of the exclusion of evidence

of the conversation of November 26, 1920. The record

shows that the witness Collins was asked:

^^What was said at that time between you and
Mr. .Morgan, Mr. Sibley being present, with refer-

ence to this subscription?" (Trans, p. 52.)

To this question counsel for plaintiff object(Hl; and

there ensued considerable argument and discussion of

tlu* evidence and of the question of law involved.



After adjournment the court delivered an opinion of

considerable length discussing the very questions

raised by this writ of error and holding the evidence

not to be admissible (Trans, pp. 54, 55). Counsel for

defendant thereupon stated:

^^At this time I would like to take the testi-

mony of this witness over the ruling of the court
in order that we may have our record/' (Trans,

p. 55.)

The court acquiesced in the suggestion that proper

steps should be taken in order that the defendant

'^ might have a record", saying:

^'I don't think there is any objection to that.''

(Trans, p. 55.)

The record then proceeds as follows:

'^Whereupon counsel for defendant made the

following offer of proof, and asked and was al-

lowed exceptions as follows:

'^The witness Collins being upon the stand, and
the question being propounded to him, /What was
said at that time between you and Mr. Morgan,
Mr. Sibley being present, with reference to this

subscription?' Counsel now offers and says that
if the witness were permitted to testify, he would
answer and say:

''That at the Fairmont Hotel on the 26th day
of November, 1920, the defendant and T. E. Mor-
gan and H. G. Sibley, being present, the defend-
ant Collins said to T. E. Morgan, that he had
come down to see him, and felt that he must can-
cel his subscription to the stock in the Morgan
Grain Co. That thereupon T. E. Morgan said to

him in substance, 'If you cannot take it all, will

you take $5,000.00'. Collins replied to that and
said, 'Yes, if you will agree to the cancellation of
the subscription from $25,000 down to $5,000, I
will take $5,000 and pay for it as soon as the



call is made for it.' That thereupon, Morgan
said, ^That is perfectly agreeable; we will cancel

your subscription down to $5,000, and when we
make a call you can pay the $5,000 in cash. ' That
is all.

CouKT. Have you any other testimony?
Col. Raley. We have no other.

Court. Then I suppose the only thing to do is

to direct a verdict?

Col. Raley. Counsel suggests it is necessary

to take an exception.

Court. Yes, mi exception to the nding and
objection to the offer of testimony."

(Trans, pp. 55, 56.)

Can there be any reasonable question, in view of the

foregoing proceedings, that counsel for defendant de-

sired and intended to take an exception to the court's

ruling; and can there be any doubt that the court so

understood the situation and intended to allow such

an exception? No particular formula is necessary in

order that an exception to a ruling should appear of

record. All that is necessary is that in some manner

the court be apprised of the fact that the party against

whom the ruling is made protests against it. In the

present case, if the situation be considered with the

utmost technicality and formality, the showing of the

exception is amx)le. To hold otherwise would be to

sacrifice the substantial rights of a party to a shadowy

and shady technicality.

Even if the exception had been far less formal than

it was, it would have sufficed in the present condition

of the law. By amendment of February 26, 1919, to

Section 269 of the Judicial Code, it is provided:



"On the hearing of any appeal, certiorari, writ
of error, or motion for a new trial, in any case,

civil or criminal, the court shall give judgment
after an examination of the entire record before
the court, without regard to technical errors, de-
fects, or exceptions which do not affect the sub-
stantial rights of the parties."

U. S. Compiled Statutes, Sec. 1246.

40 Stat, at Large 1181.

This statute was intended to prevent the failure of

an appeal or writ of error where the appellant and

plaintiff in error had been guilty of some technical

slip, not involving the substantial rights of his oppo-

nent. It was applied to a case where an erroneous

method of appeal had been adopted in the case oi'

Literty Oil Co. v, Condon National Bank, 260 U. S.

235, 67 L. Ed. 232. See also August v. U. S., 247

Fed. 388.

But it is not necessary in the present case to specu-

late as to whether or not this statute had the effect

of dispensing with a formal exception or protest to a

ruling complained of. Even if the statute has no

application whatever to the instant case, the exception

actuallv taken was sufficient.

II.

THE QUESTION IS NOT GOVERNED BY EITHER THE NEW
YORK OR THE CALIFORNIA DECISIONS.

The brief of defendant in error proceeds on the

assumption that the questions at issue between the

parties are governed either by the law of New York
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or by the law of California. It is claimed that the

law of New York controls because, it is said, the

alleged contract of subscription was made in that

state. But Collins entered into no engagement what-

ever in New York. He was not present at the New
York meeting of November 4th ; as far as appears, he

didn't even know that the meeting was being held.

As the trial judge properly held, "he would not be

bound'' by any statement made at this meeting.

(Trans, p. 45.) The only dealings which Collins had

were with Morgan; and if they resulted in any con-

tract (which we deny), that contract was the result of

the telegram sent by Mr. Morgan to Mr. Collins

(Trans, p. 44), in answer to which Mr. Collins dis-

patched his telegram on November 4, 1920. (Trans.

p. 40.) This is the theory of counsel for defendant in

error, as expressed on the oral argument. It is ele-

mentary that where a contract is the result of tele-

grams of offer and acceptance, it is complete at the

moment when the telegram of acceptance is dis-

patched. In this case, therefore, if any contract at all

was reached, it came into existence when Collins dis-

patched his telegram of acceptance on November 4,

1920. This act occurred in Oregon and, if any con-

tract whatever was made thereby, it was made in

Oregon and the Oregon law would apply if opposing

counsel is correct in his claim that the lex loci oon-

trachis controls.

'But the assumption that the Federal courts would

be bound by the decisions of the state in which the

alleged agreement was made is unsound. If any local

law applies, it is tlu^ law of the state of incorporation.



This state, and not the state where the incorporators

happen to sign the articles, is the place of perform-

ance contemplated by the parties.

In the case of Nashua Savings Bank v. Anglo

American Company, 189 U. S. 221, it is held (quoting

from the syllabus) :

"By subscribing to the stock in a foreign cor-

poration, the subscriber subjects himself to the

laws of such foreign country in respect to the

powers and obligations of such corporation."

At 14 Corpus Juris, page 535, it is said

:

"Subscriptions to the stock in a corporation

are construed, and the rights and liabilities of the

parties determined, according to the law of the

domicile of the corporation, it being a reasonable

imputation that the parties intended to be gov-

erned by that law.''

But irrespective of the law of any particular juris-

diction, the question of the effect of an offer to sub-

scribe for stock in a foreign corporation thereafter to

be formed, is a question of general law, which is in no

wise dependent upon local statutes, nor upon any local

rule of property. On such questions, the Federal

courts are not bound by local decisions. The general

rule is stated as follows in Corpus Juris:

"If a question depends upon principles of gen-
eral jurisprudence, or rests upon general or com-
mercial law, the Federal courts will decide for

themselves and are not bomid by state decisions.
'

'

25 Corpus Juris 846.

This principle is of course familiar to the court and

is supported by a multitude of decisions. It applies to
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the relations between corporations and their stock-

holders as well as to other questions of general com-

mercial law.

In Converse v. Hears, 162 Fed. 767, the court, in

'discussing the question of liability of stockholders of

a corporation, held that it was not controlled by local

decisions but should decide the case on its own con-

ception of the general principles of law.

III.

THE AUTHORITIES UPON THE RIGHT TO WITHDRAW A
PROPOSAL TO SUBSCRIBE FOR STOCK IN A CORPORA-
TION TO BE FORMED.

Cases Where the Offer Was Not Revoked and Where the

Corporation Was Allowed to Accept and Sue, Must Be

Distinguished.

The brief of the defendant in error, in discussing

the condition of the authorities, is extremely confus-

ing, because it fails to distinguish between two entii'O-

\y different problems. One of these problems (which

is not in any way involved in the present case) is

whether, if a person makes a proposal to subscribe for

stock in a corporation not yet formed, and the pro-

posal is never revoked or tvithdrawn, the corporation

thereafter' formed can accept the proposal and l)ring

suit as upon a contract. On this subject there is

some diversity of judicial opinion. Some cases pro-

ceed on the groimd that the corporation, not having

been in existence at the time of the original proposal,

cannot accept or sue upon it. But it is usually

held to the contrary; that is to say, it is usually held



that the proposal is in the same class with other

proposals to contract made to a promotor before in-

corporation ; that it constitutes an offer which the cor-

poration may accept or reject, and that if it accepts, a

contract is then created upon which the corporation

may bring suit. Let it be said here and now that the

rule thus established by the weight of authority is not

questioned by us in the present case. We freely con-

cede, for the purpose of argument, that a corporation

may accept an tvnrevoked pre-incorporation proposal

to subscribe ; and we do not urge any consideration of

the cases which hold to the contrary. This concession,

we believe, will dispose of most of the authorities

cited on the main question in the brief of defendant

in error.

The Text Writers Agree That the Overwhelming Weight of

Authority Allows An Offer to Subscribe to Be Withdrawn
at Any Time Before Incorporation.

An entirely different problem, and the one which is

presented in the present case, is whether the revocation

of a proposal to subscribe, made before the incorpora-

tion of the company, will preclude its acceptance and

suit thereon. On this question there is little differ-

ence of opinion in the authorities. They are practi-

cally unanimous to the effect that up to the moment
of acceptance, and certainly up to the moment of in-

corporation, the proposal to subscribe may be with-

drawn. The rule is stated as follows at 14 Corpus

Juris, page 524:

"Since there is, prior to acceptance, no consid-
eration or mutuality, as between the subscriber
and the corporation, the general rule is that a
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subscription for stock which constitutes a mere
offer to the corporation to be accepted by it,

whether made before or after incorporation, or an
offer to purchase stock, may, like any other offer

to contract, be revoked or withdrawn at any time
before the corporation is formed, or before the

offer is accepted, so as to be no longer open to

acceptance, if the fact of such revocation or with-

drawal is communicated before acceptance."

On this question of law the text writers agree. In

MacJien on Corporations, Section 249, the rule is stated

as follows:

"The third and last class of agreements to take

shares comprises agreements made with or be-

tween promoters prior to the incorporation of the

company otherwise than by subscribing the incor-

poration paper. Agreements of this sort differ

from agreements made by signing the incorpora-

tion paper in that they are not so clearly or

necessarily part of the statutory scheme for the

organization of the corporation. If they are to

be governed by the general principles of the law
of contracts, the company upon attaining cor-

porate existence has no right to enforce them
unless they first be adopted or accepted by it. To
be sure it is sometimes thought that the principle

prevailing in some of the United States, which
permits the beneficiary of a contract to which he

is a stranger to maintain an action thereon, is

broad enough to entitle the corporation to enforce

a promise made to its promoters to take shares of

its capital stock. But the corporation, while uii-

doubtc^dly deriving benefit from the contract, is

certainly not the sole beneficiary thereof, since the

other shareholders and promoters have a great in-

terest in its eirforcement; and the better view is

that the corporation has no light to enforce such

a contract. Like other contracts made by pro-

moters on behalf of a corporation to bc^ subse-
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quently organized, such an agreement may mi-
doubtedly operate as an offer which the company
when incorporated may accept; but if this be its

only operation as regards the corporation, it is

revocable by the subscriber so far as the corpora-
tion is concerned at any time before the company
is incorporated and accepts the offer. In Eng-
land, there seems to be no doubt that this is the
law with respect to corporations formed under
the Companies Acts; and the same rule is sup-
ported by the weight of authority in the United
States. The right of revocation exists although
the subscription is under seal, so that lack of con-
sideration would be no defence. Withdrawal is

allowed not only because the subscriber's promise
is without consideration, but also for the more
fundamental reason that there is no promisee in

existence. The retraction may give a right of
action to the other promoters with whom the
agreement was made, if a contract inter sese was
intended; but this right of an action of the pro-
moters or co-subscribers does not inure to the
benefit of the corporation. The withdrawal need
not be conununicated to all the promoters or co-

subscribers, but is complete upon communication
to the chief officer of the preliminary organiza-
tion preparatory to incorporation. According to

the principle that the antc^-incorporation agree-
ment operates only as an offer, the company upon
its incorporation is not bound to allot the shares
in accordance therewith."

In Cook on Corporations the law upon the subject

is summarized in the language of Professor Collin of

the Cornell Law School as follows

:

"The following propositions are given as the
substantially liarmonious net results of much con-
fusion in cases and textbooks. Rambling remarks
may be found contrary to each proposition, but
very few reported cases have been decided con-
trary to any one of these propositions upon the
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facts coming within it, and I believe every propo-
sition can be sustained in any state or federal

court

:

(a) A preliminary agreement to form a cor-

poration and take stock therein is not a contract

by the subscribers with each other, and cannot be

enforced by one or more against any other, but
only by the corporation.

(b) Such an agreement, not made as a step

authorized by statute in the process of forming
the corporation, is a mere offer to the corporation
not yet in existence, and is revocable by any sub-

scriber until the birth of the corporation, which
operates as an acceptance of the offer, and there-

after the subscription, if not previously revoked,

is irrevocable and may be enforced by the cor-

poration.

(c) Such an agreement, made as a step

authorized by statute in the process of forming a

corporation, is made valid by the statute, and is

binding upon each subscriber from the time of

signing, and is irrevocable thereafter, but can be

enforced only by the corporation.

(d) An agreement to pay money to trustees, to

be by them paid to a corporation thereafter to be

created, the trustees to return to the subscribers

stock in the corporation accordingly, is a valid

contract between the subscribers and the trustees.

(e) The distinction made between a present
subscription and an agreement to subscribe to the

stock of a corporation thereafter to be created is

unsound in principle, and disappears as more
dicta upon a thorough sifting of the cases.

(f ) The damages recoverable by. the corpora-

tion upon a subscription is the amount of the sub-

scription; and all discussion of any other measure
of damages, such as difference between par and
market value of stock subscribed, arises from a

misconception of the situation, and disappears
from the net result of the authorities."

Cook on Corporations, sec. 75.
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Professor Williston, in his authoritative treatise on

Contracts, states the law as follows:

"Subscriptions to stock in corporations involve
no different principles from other business sub-
scriptions. The subscriber promises his payment
in return for the promise of the corporation to
give him stock. The form in which the subscrip-
tion is made is immaterial. Any facts showing
actual assent will constitute a contract. Until the
contract of subscription is completed by accep-
tance, the subscriber may withdraw. Frequently
subscriptions are made to the stock of corpora-
tions before the corporation is organized. It is

then impossible to make a bilateral contract with
the corporation, and, consequently, the subscrip-

tion remains a mere offer until the corporation is

organized and accepts the subscription."

Williston on Contracts, § 118.

The question under discussion is treated in a com-

prehensive note at 16 American & English Annotated

Cases, 532. The result of authorities is summarized as

follows

:

^'The weight of authority supports the rule

that a subscription to the stock of a company not
yet incorporated, is a mere proposition or offer

which does not talie effect as a contract, because
the contemplated party to the contract, on the

other side, is not yet in existence, and therefore
such a subscription may be withdrawn at any
time before the incorporation of the company."

In a supplementary note at Annotated Cases 1915 C,

1113, it is said:

''The reported case is in accord with the great

weight of authority in holding that, in the absence
of a special agreement to the contrary supported
by the valuable consideration, a subscription to

the capital stock of a corporation to be organized
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may be withdrawn by the subscriber at any time

before the incorporation. Though there is some
authority to the contrary, such holding would
seem to result inevitably from the application of

the elementary rule as to the necessity of mu-
tuality of contract."

In the recent decision of Canyon Creek Elevator Co.

V, Allison, 165 Pac. 753, the law is stated as follows

:

, "The general rule is that an unconditional sub-

scription is a continuing offer until the proposed
corporation is formed. It becomes irrevocable

only when it has been acted upon. This, however,

is necessary in order to bind the subscriber, and
until the corporation is formed he is at liberty at

any time to withdraw. Deschamps v. Loiselle, 50

Mont. 565, 148 Pac. 335."

Statement of Decisions on Right to Withdraw Offer of Sub-

scription.

It will be of little assistance to the court to say that

there is ^^ confusion" or ^^ conflict" in the authorities

without indicating the precise point as to which the

'' confusion" exists. We have read every available

decision on the revocability of an offer to subscribe to

the stock of a corporation not yet formed; and as

the result of oui* study of the authorities, we are con-

vinced that the courts are substantially agreed on the

proper rule to be applied to any given situation.

There are, it is true, some dicta which seem to indicate

a contrariety of opinion on the general subJcH't; but

the apparent lack of harmony almost eutirely disap-

pears when the actual decisions arc analyzed.

In our statement of th(^ effect of the decisions we

have, therefore, disregarded thosc^ easels where (a)
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there was no attempt to revoke the offer of subscrip-

tion or (b) there was a good defense to the recovery

on the subscription apart from any attempted revoca-

tion. In either of these situations any discussion of

the revocability of the offer would be wholly immate-

rial.

The decisions upon the question of revocability are

as follows:

I. Subscription list cases. These cases present the

usual situation where the proposed stockholders have

joined in signing a document declaring that they sub-

scribe for a specified number of shares of stock in a

corporation to be formed. The usual language is

''We, the undersigned, do hereby subscribe for the

number of shares set after our respective names in a

corporation to be known as

and to be formed for" certain specific purposes. The

same question is presented where the subscribers,

instead of all signing a single document, sign comiter-

parts in identical form and language, except as to

the number of shares subscribed, each subscriber

knowing of the existence of the counterparts. This

class of cases may be described as the ''Subscription

hist cases''. In this situation the decisions on the

question of revocability are as follows:

(a) Decisions allowing the subscriber to withdraw

l^efore incorporation:

Planters Packett Co, v. Well, 156 Ala. 551,

46 So. 977, 16 A. & E. Ann. Cas. 529 (1908) ;

JTtidson Real Estate Co. v. Tower, 30 N. E. 465,

156 Mass. 82 (1892) ;
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Bryant's Pond Steam Mill Co. v. Felt, 87 Me.

234, 33 L. R. A. 593, 32 Atl. 888 (1895) ;

Muncy Traction Engine Co. v. Be La Green,

13 Atl. 747, 743 P. St. 269 (1888) ;

Richelieu Hotel Co. v. International Military

Co., 29 N. E. 1044, 154 111. 261, 33 Am. St.

Rep. 234 (but held accepted before revoked),

(1892)

;

Plank's Tavern Co. v. Burkhard, 87 Mich. 182,

49 N. W. 562 (1891) ;

Wallace v. Townsend, 43 Ohio St. 537, 3 N. E.

601, 54 Am. Rep. 829 (1895) ;

Elliott V. AsJihy, 104 Va. 716, 52 S. E. 383

(1905)

;

Patty V. Hillsboro Roller Mill Co., 23 S. W. 336,

4 Tex. Civil. App. 224 (1893) ;

Vermilion Sugar Co. v. Valley, 134 La. 661,

64 So. 670, Ami. Cas. 1916 A, 695 (1914)

;

Goff V. Winchester College, 6 Bush (Iw.) 443

(1869).

(b) Decisions holding that the subscriber cannot

withdraw

:

Johnson v. Wabash cfe 3It. Vernon Co., 16 Ind.

389 (1861) ;

Cravens v. Eagle Cotton Mills Co., 21 N. E.

981, 120 Ind. 6, 16 Am. St. Rep. 298 (1889).

The case of Chicago Building <& Manufacturing Co.

V. Peterson, 133' Ky. 596, 118 S. W. 384 (1909) mi-lit

seem to support the exceptional view of the Indiana

court ; but it does not, for in that case a contract had

been made with an already existing corporation to

organize a new one. The point imder consideration

was not discussed.
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In this connection may be cited cases where the

proposal to subscribe was not made with as much
formality as in the subscription list cases, or where

the form of the proposal does not appear from the

opinion. In such cases the subscriber has uniformly

been allowed to withdraw before incorporation.

Wright v. Merchants Packet Co., 104 Miss. 507,

61 So. 550, Ann. Cas. 1915 C, 111 (1913)

(promoter put name on list with amount

blank)
;

Auburn Bolt & Nut Works v. Schultz, 22 Atl.

904, 143 Pa. St. 256 (1891) (form of sub-

scription does not appear).

II. Articles of Incorporation cases. In these cases

the persons who propose to take stock in the future

corporation execute a paper whose filing is one of the

steps in the formation of the corporation. Thus, the

subscribers may have signed the articles of incorpora-

tion required by statute, or some formal agreement of

subscription required to be filed as one of the statutory

steps in the incorporation. Some courts have attached

particularly binding force to the execution of such a

document, even though the corporate organization was

not at the time complete. On this point the decisions

are as follows:

(a) Cases where the subscriber was allowed to

withdraw^

:

Greenbrier Industrial Exposition v. Rodes, 37

W. Va. 738, 17 S. E. 305 (1893) (Articles of

Incorporation signed but not acknowledged)
;

Burt V. Farrar, 24 Barbour 518 (1857) (Ar-

ticles signed but not filed).
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(b) Where the subscriber was denied the right

to withdraw

:

Lake Ontario R. Co, v. Mason, 16 N. Y. 451

(1857) (Statutory incorporation papers

signed).

III. Formal Mutual Contract Cases, In a few

reported cases the proposed stockholders have entered

into a formal contract, each with the others, by which

each has promised, in consideration of the promises

of the others, to pay a definite sum for the purchase

of stock. These sums are usually made payable to a

trustee, although sometimes it is provided that the

payments shall be made to an officer of the future

corporation or to the corporation itself. Mutual agree-

ments of this sort are entirely different in character

from the subscription list already referred to. In

these mutual agreements, the powers and purposes

of the proposed corporation and its stock structure

are specified in detail and it is provided, in one form

or another, that each promise is made in consideration

of the others. An ilhistration of this class of cases

is West V. Crawfordy 80 Cal. 19, where the trustee

selected by the contracting parties was allowed to

maintain suit. As the court said in that case,

^^They, (the signers) contract to pay a sum of

money to a third partv and not to the corporation
* "^ ". The parties nmtually agreed with each
other, that is, with those who signed the contract,

to pay a certain sum of money to the plaintiff*."

Whatever doubts may exist as to the binding and

irrevocable character of a mutual contract thus clearly

expressed, and as to whether the corporation (as
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distinguished from the trustee or the contracting

parties), may sue thereon, it is not necessary, in the

present case, to question the validity of such an agree-

ment. As was said in the leading case of Brycmt's

Pond Steam Mill Co, v. Felt, 87 Me. 234, 32 Atl. 888,
* 'subscription contracts may be so worded as to

create binding contracts between the subscribers them-

selves".

We shall not burden the court with quotations from

the cases cited above. To do so would unnecessarily

lengthen this brief. The subscription list cases pro-

ceed on the theory that the signature to such a list is

merely a continuing offer to the corporation which

the latter, upon its formation, may either accept or

reject, and which the subscriber may withdraw at any

time before acceptance. The signature to such a sub-

scription list does not purport to be, and is not, in

form or in substance, a mutual agreement between

the signers that the subscription is irrevocable and

cannot be withdrawn. The contrary holding would

read into the instrument an intention which is not

expressed and which cannot be assumed to exist, and

the courts reach this result even though the subscrip-

tion list which is signed specifies with considerable

particularity the purpose of the new corporation, its

stock structure and other corporate details.

In the present case the court is not concerned with

those decisions involving Articles of Incorporation

and other papers required by statute to be filed as

steps in the creation of corporate existence. No such

statutory paper was signed by the plaintiff in error.
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Neither is the court concerned in this case with the

rule of law to be applied to those formal mutual con-

tracts between subscribers which have been referred

to above. There is nothing in this case which bears

the most remote resemblance to a mutual contract

between proposed stockholders. These cases, there-

fore, may be entirely disregarded. In fact, the present

case does not even rise to the dignity of those where

a formal subscription list was signed. All we have in

this case is a telegram and confirmatory letter, ad-

dressed to the promoter by Collins, and an oral state-

ment made to the promoter by other proposed stock-

holders of their willingness to subscribe. If the

signature to a formal subscription list is a mere

revocable offer,—and this, as we have shown, is what

the authorities hold with practical unanimity,—then

surely the informal communications which passed

between the parties in the present case cannot be

deemed to be more than proposals which were re-

vocable at any time before acceptance.

The Cases Cited By Defendant in Error.

Counsel for defendant in error cites a large num-

ber of cases in his brief; but not a single one of theui

sustains the position for which he contends. For in-

stance, he quotes at length from the case of N'ehraska

Chickory Co. v. Lednieky, 113 N. W. 245. This ease

involved no question of revoeation ivhaiever. The

subscriber who was sued had made no attempt to with-

draw his offer to subscribe. Tlie question before the

court was not whether such an offer could be with-

drawn, but whether if the offer was not withdrawn,
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the corporation might or might not accept the offer

and recover.

The only point of law discussed in the opinion was

whether the corporation, after coming into existence,

might recover upon an unrevoked offer of subscription.

The quotation made from this case on page 57 of the

brief for defendant in error may leave an erroneous im-

pression, because counsel has omitted part of a sentence

which indicates the precise point which was under

consideration by the Nebraska court. Supplying the

language whose omission is indicated by the asterisks

in his brief, the quotation reads as follows:

^^ Defendant contends, however, that one who
signs a subscription paper whereby he agrees to

take a certain number of shares in a corporation
thereafter to be formed, does not become liable

as a shareholder even if the corporation is form-
ed, and the corporation cannot maintain an ac-

tion agaifist him won the stihscription paper,
(Italics indicate clause omitted by opposing
counsel.) There are courts, notably Kansas,
Massriehusetts, Michigan, Pennsvlvania and West
Virginia which hold to this doctrine. (Citing
cases.) The doctrine of these cases cannot be
regarded as settled in American law. 'This rule

proceeds upon the narrow and strict CTOunrl that

a contract, such as will bind the intending obligor,

must be tendered to the other contracting party,

to an artificial being not yet in esse, and in the

precise statutory mode or not at all'.''

As will be apparent from a careful reading of this

case, and from a perusal of the authorities to which

reference is made, the court was considering the con-

tention advanced by the defendant in that case that

in no event could a corporation after its formation

accept and sue upon an unrevoked offer of subscrip-
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tion made prior to the time of incorporation. As we

have already said, the plaintiff in error in this case

does not rely upon the older cases which denied the

possibility of recovery where the offer remains stand-

ing and unrevoked at the time of the acceptance by

the corporation. Our contention assumes that if the

offer is not revoked, the corporation may accept and

thereby create a binding contract. This is the only

point passed on in the Nebraska case. It has nothing

to do with the question of revocability.

Reference is also made in the brief of defendant

in error to the case of Minneapolis Threshing Machine

Co, V. Davis, 41 N. W. 1026, a decision of the Supreme

Court of Minnesota. That case also involved no ques-

tion of attempted withdrawal or revocation before

the organization of the corporation; and the general

language employed by the court is therefore not au-

thoritative on the question under discussion. The

contract there involved was a formal one, whereby one

McDonald agreed to move a certain plant and cer-

tain machinery to the city of Minneapolis, in con-

sideration of the undertaking of certain persons

to subscribe to the stock of a corporation to be formed

for the purpose of operating the plant. This con-

tract, upon which the suit was based, expressly stated

that the promi>se to subscribe was given in considera-

tion of the y)romise of McDonald with r(^sp(»ct to the

plant and machinery, and it had, as between the sul)-

scribers and McDonald, some of the formality of a

mutual subscription contract. In view of the fact,

however, that the court was not called upon to pass
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on the effect of a revocation or withdrawal, the deci-

sion is of no value in the present controversy.

New York Cases Cited by Defendant in Error.

The brief of defendant in error refers to several

New York decisions. None of these are in point. The

case of Lake Ontario v. Mason, 16 N. Y. 451, decided

in 1857, has already been referred to. It was

a case where the defendant had subscribed a formal

document required to be filed as one of the statutory

steps in the incorporation of the company. No such

paper was signed by Collins in the present case. Yet

opposing counsel was so sorely pressed for authority

to sustain his view that he actually introduced this

decision in evidence,—a proceeding entirely unneces-

sary, in view of the rule that federal courts take

judicial notice of the decisions of the various states.

The other New York decisions to which he refers

are even more irrelevant.

Phoenix Warehousing Co. v. Badger, 6 Hun 294,

was a case decided in 1875. No attempt to revoke or

tvithdraw tvas made by the suhscriher; and the ques-

tion of revocation is therefore not involved in the case.

"The defendant was not only one of the originators

of the enterprise, but one of the trustees, and took

an active part in the organization and management

of the compan}^ aiding in holding it out to the public

as a lawfully organized corporation." He sub-

scribed to the stock of the corporation by signing

the certificate whereby the corporation was created,

placing opposite to his signature the number (250)

of shares taken by him. The case was, therefore.
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one where the subscriber had actually executed a written

subscription by putting his name to the Articles or

Certificate of Incorporation which was filed and by

subsequently participating in the corporate proceed-

ings. The court held that his signature to these final

corporate papers precluded him from showing any

oral agreement contemporaneous therewith, varying

its terms. What possible bearing this case has upon

the one before the court, it is difficult to imagine.

The other three cases from New York which are

cited were all decided prior to 1860. Stewart v,

Hamilton College, 2 Denio 403, was decided in 1845

by the old court for the trial of impeachment and

correction of errors. It was not a suit against stock-

holders or alleged stockholders. The promise upon

which suit was brought was not even a promise to

take stock, but was an undertaking to contribute to

the support of an educational institution. The actual

decision was that no recovery could be had upon the

promise. Those delivering opinions in accord with

the view of the majority based their decisions chiefly

on the ground that one of the conditions of the sub-

scription had not been complied with. They dis-

agreed among themselves as to whether the agreement

was supported by a sufficient consideration. Al-

though they agreed that no sucli consideration was

disclosed on the face of the instrument, one of tliem

thought that a consideration could be shown by facts

outside the instrument and in the course of his opin-

ion delivered the remarks (juoted in counsel ^s brief.

TTamilton Plank Bond Co. v. Eice, 7 Barl). 157, was

a decision of a trial court rendered in 1849. T\w
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action was based upon the execution by defendant of

the subscription books required by statute for the in-

corporation of plank road companies. No attempt

was made to withdraw the offer to subscribe. The

trial judge held that after the organization of the

company, the objection of want of consideration could

not be made and that the corporation might sue upon

the subscription as the person for whose benefit the

subscription was made. This case has no bearing on

the issue of revocation.

Eastern Plank Road Co. v. Vaughan^ 14 N. Y. 546,

was decided in 1856. In that case the subscribers

promised to pay certain sums for stock to designated

individuals and these individuals were authorized to

transfer the subscriptions to a company thereafter to be

formed. The company was formed and was allowed

to recover upon the subscription. The court remarked

that the only proof of consideration consisted of the

words ^^for value received'' which were contained in

the agreement. In this respect the court said:

^^Were it not for the words 'for value re-

ceived' contained in the paper subscribed by the
defendant, there would, I think, be great diffi-

culty in holding- that there was any consideration
for the defendant's promise. I see nothing in

the language of the subscription v/hich can be
fairly construed to amoimt to a request that the

payees, Boyd and Wood, shall do any act or

perform any service in respect to the formation
of a company for the purpose of building the

road; and the judge has not found, nor do I

think the evidence shows, that other persons have
assumed liability or incurred expense upon the

faith of the defendant's subscription under such
circumstances as would estop him from setting up
a want of consideration."
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It was held, however, in view of the fact that the

agreement recited that it was given ''for value re-

ceived'', that it would be presumed prima facie that

there was some consideration for the promise and it

was held that the corporation might recover upon the

contract as the third party for whose benefit the

agreement was made. The court does not attempt

to say what would have been the effect of a revoca-

tion.

The Actual New York Law Upon the Subject.

As opposed to the fugitive dicta contained in these

ante-bellum cases relied upon by defendant in error,

we again call attention to the long line of New York

authorities cited in our opening brief.

Burt V, Farrar, 24 Barb. 518, is admitted by de-

fendant in error to be in point and favorable to our

contention. (Brief of defendant in error, page 99.)

The following cases are equally clear in our favor:

Tro^j & Boston R. R. Co. v. Tihhets, 18 Barb.

297;

Troy cf' Boston R. R, Co. v. Warre/it, 18 Barb.

310;

Dorris v. Siveeney, 64 Barb. 636;

Poughkeepsie Plank Road Co. v. Griffin^ 24

N. Y. 150.

Counsel for defendant claims tliat the Griffin, Tih-

hets and Warren cases are based upon peculiar statu-

tory provisions relating to plank road companies.

As a matter of fact, these decisions are bas(^d on th(^

reasoning that where a specific mode of incorpora-

tion is provided by law, a person who fails to sign



27

the articles or other paper required by statute is

not liable to the corporation as a subscriber, no mat-

ter what preliminary engagements for the purchase

of stock he may have made. The case of Dorris v.

Sweeney, 64 Barb. 636, decided in 1873, was not a

plank road case. It involved a formal agreement be-

tween several persons whereby it w^as provided that

they should ^^unite in the formation of a joint stock

or incorporate company" for certain purposes, and

whereby it was further provided that ^^for such pur-

pose we mutually agree to pay to the Treasurer ap-

pointed by said company the amount set opposite

our names in the following manner: 50% on demand;

25% on completion of the building; and 25% w^hen-

ever called in by said company". The authorized

capital stock and the par value thereof were fixed

by the agreement. It is untrue, as stated by counsel

for defendant in error (brief of defendant in error,

page 35), that this decision is based upon any vari-

ance between the agreement and the powers conferred

upon the company. On the contrary, the decision is

based upon the proposition that the defendant had

not become one of the incorporators of the company
by subscribing to its articles and that therefore the

preliminary agreement, although formal in character,

was not binding upon him.

The more recent cases show no departure from the

rule thus announced. Avon Springs Sanitarmm Co,

V, Weed, 189 N. Y. 557, 119 App. Div. 560, 104 N. Y.

Supp. 58, decided in 1907, was an action brought

upon a writing signed by the defendant and reading

as follows:
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^^I hereby subscribe for 10 shares of 7 per cent.

preferred stock, at $50 per share, par vahie $50,
in a new company to be formed for the purpose
af purchasing and carrying on the Avon Springs
Sanitarium, to be known as the Avon Springs
Sanitarium Company, or a name to be selected.

It is understood and agreed that this stock is

fully paid and nonassessable, I to receive seven
per cent, dividends upon the above number of

shares to be paid the 1st day of January of each
and every year commencing January 1, 1907. I

agree to pay for the above number of shares of

stock as soon as the company is incorporated

and upon delivery of the stock to me."

The complaint in the action set forth this agreement

and alleged it was signed not only by defendant, but

also by certain other persons. Here was a pre-incor-

poration agreement far more specific than the tele-

gram and letter signed by Collins in the present case.

It was held by the New York Court of Appeals that

a complaint alleging the execution of the agreement

by the defendant and other persons, the incorpora-

tion of the company, its acceptance of the proposal,

its tender of the stock and nonpayment by the defend-

ant did not state a cause of action. The decision

against the company's claim was rendered by the

court of appeals on the dissenting opinion of Mr.

Presiding Justice McLennan. (189 N. Y. 557.) Tlu^

decision of Presiding Justice McLennan is based oii

the broad proposition that tlie agreement quoted above,

although executed by the defendant and otiiers as

well, does not purport to be a mntval agreement; and

being, therefore, supported by no consideration, it

did not constitute a binding obligation of the defend-

ant. Counsel for defendant remarlvs that there was
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in this case no withdrawal of the subscription. This

fact makes the authority even more conclusive, be-

cause the case amounts to a holding, in line with the

other New York authorities, that preliminary agree-

ments of this, sort, not followed by execution of the

required statutory documents, create no obligation

at all, even though unrevoked.

Eaegener v, Brockway, 58 App. Div. 166, 68 N. Y.

Supp. 712, decided in 1901, is equally in point. De-

fendant in error claims this was a mere contract for a

policy of insurance. But the note in suit was one

given for stock in a mutual insurance company, and

under the New York law (Laws of 1892, Chapter

690), the policy holders and the stockholders are iden-

tical and the money was to be used for the acquisition

of stock as well as for the insurance policy. The

court said:

"It (the note) was sent to the promoters of the
company and thereafter its legal character was an
open, continuing proposal to the promoters of a
company to be formed, subject to revocation at

any time before such company was actually

formed or had accepted the proposition."

The reasoning of the Court of Appeals in Lake

Shore By, Co. v. Curtis, 80 N. Y. 216 and Wood
Motor Vehicle v. Brady, 181 N. Y. 145, 73 N. E. 674,

is in line with the other New York authorities upon

which we rely.

If it were necessary, we could find ample founda-

tion in the New York decisions for the contention that

under the law of that state, a person who engages in

writing to take stock in a corporation not yet formed,
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but who does not sign the statutory documents re-

quired for incorporation, subjects himself to no

legal liability whatever, whether he revokes or not;

but it will suffice for our purpose to say that there

is not a shred of New York authority which supports

the contention of the defendant in error that a person

who has not executed the statutory papers and who

has before incorporation revoked and withdrawn any

previous offer of subscription, is under any legal lia-

bility at all.

California Cases.

The California cases cited by counsel for defendant

in error have nothing to do with the existence of a

right to withdraw an offer to subscribe for stock of a

corporation not yet formed. They merely hold that if

persons sign a subscription list prior to the formation

of a corporation, the latter may, upon its formation,

the offers being still tmrevohed, accept them and re-

cover upon them. This and nothing more is the effect

of Marysville Electric Light & Power Company v,

Johnson, 93 Cal. 546, and Horseshoe Company v. Sib-

ley, 157 Cal. 447. After acceptance of such an un-

revoked offer, the subscriber becomes a stockholder

and liable to assessment as such, as was held in Sa.n

Joaquin Land d Water Co. v. Beecher, 101 Cal. 77.

And of course where a subscription is made in the

articles which are filed and the subscriber's status ns

stockholder thereby fixed, the time for withdrawal has

passed, as was held in Pacific Fruit Co. v. Kuhn, 107

Ci\]. 452. The other Califoi'nia cases are so utterly

irrelevant to the point under discussicm that no refer-

ence need be made to them.
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Other Arguments of Defendant in Error Upon Right to With-
draw Subscription Offer.

Counsel for defendant in error devotes several pages
of his brief to a discussion of ''puts" and "calls" and
other "flowers that bloom in the spring". Apparently

the basis of these rather forced analogies is the claim

that it is possible for stockholders to make, as between

themselves, in consideration of identical promises, a

binding agreement that their offers to subscribe shall

be irrevocable. We have not denied such a possibility

;

but surely the intent to prevent revocation and the

.intent that the promises shall be deemed to be made

mutually as between the subscribers and in considera-

tion of each other, must clearly appear from the terms

of the contract made. As we have seen from an

analysis of the decisions, the mere fact that A pro-

poses to subscribe for ten shares in a corporation to

be formed, and that B proposes to subscribe for

twenty shares in such a corporation, is universally

held, even in cases where they sign the same document

and each knows of the others' proposal, not to consti-

tute a mutual agreement preventing withdrawal. In

the present case there is not even the excuse for in-

ferring mutuality of agreement which may be urged

in the case of a subscription list signed by several

parties. There, at least, the parties know what is

being done by the others; but in the present instance

there is nothing to show that Collins knew that other

parties w^ere entering into engagements identical with

his. How mutuality of agreement can be inferred in

such a situation, it is difficult to see. The other par-
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ties involved did not in fact propose to subscribe on

terms identical with those specified by Collins.

If a contract was created by Collins' telegram and

by the New York conversation between Morgan and

Sibley and the others (of which he was entirely ig-

norant), what was the contracts It is said that the

^contract was mutual; but upon what basis could Col-

lins have enforced the obligation of the alleged co-

subscribers ? For how much could he have incorporated

a company which would have had the power to sue

Wills and Anderson and Sibley 1 For how much would

Anderson, for instance, have been liable to such a

corporation, in which he had proposed to take ten

shares of stock, without specifying the par value

thereof? There is not a single circumstance or fact

in the case from which, under any view of the law,

there could be inferred any mutuality of contract be-

tween Collins on the one hand and the other proposed

subscribers on the other. The theories suggested by

defendant in error with respect to contracts which are

actually mmtual have no possible bearing upon the

facts of the present case.

The claim of defendant in error seems to be tliat

the telegram and letter from Collins to Morgan cor>i-

bine, by some mysterious proec^ss of legal alchemy,

with the oral discussion between Morgan and Wills'

agents, to produce a binding mutual contract between

Collins, Morgan and th(^ Wills people. But the situa-

tion lacks almost every essential element of a contract.

It lacks consideration, for no one of the partic^s con-

cerned bound himself to Collins. How can the oral
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offers to subscribe, made to Morgan alone by Wills

and its agents, of which Collins knew nothing, consti-

tute consideration for his engagement '^ "The consid-

eration of a promise is the thing given or done by the

promisee in exchange for the promise.^' LangdelVs

Summary of Contracts, Sec. 45, quoted at Page on

Contracts, Sec. 514.

There was no offer and acceptance as between Col-

lins and his co-subscribers. If Collins' telegram was

one of acceptance, how can a contract have been made

with any one but Morgan, to whom alone the telegram

was addressed and who later released Collins from

his obligation? If, on the other hand, the telegram

was one of offer, when and how was the offer accept-

ed, and by what act was the acceptance communicated

to Collins? These questions are unanswerable in any

manner such as will show the formation of a contract

between Collins and the other proposed subscribers.

And if the absence of offer, acceptance and con-

sideration be overlooked, where shall we find the

definiteness of terms which the law requires of every

binding contract? Collins' telegram and letter (the

only expressions of assent which were proved) make
no reference to the terms of incorporation, to the

capitalization of the proposed company, or to its

powers or purposes. In their nature they are tenta-

tive and look forward to a more definite and fuial

bargain, for the telegram says that he '^will meet you

(Morgan) in San Francisco and arrange working-

scheme." (Record, p. 40.) The undertaking of Wills

and its representatives was even more vague. They
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proposed to subscribe, respectively, for ten shares of

stock, but of what par value or whether of any par

value does not appear. (Record, p. 45.) As far as

appears, Morgan did not even specify the number of

shares which he was then willing to take. (Record,

p. 45.) Surely this was no mutual contract which

could have been enforced by Collins as against the

others. The refinements of the argument of opposing

counsel have no application to a situation such as is

presented by this record where there was no mutuality,

no consideration, no meeting of the minds of the

parties by offer and acceptance and no finality of

agreement upon definite terms.

IV.

IF ANY CONTRACT WAS MADE, IT WAS CANCELLED AND
MODIFIED BY AGREEMENT OF THE PARTIES THERETO.

The error of which we complain is the exclusion of

evidence of the conversation of November 26th be-

tween Collins, Morgan and Sibley. We have hereto-

fore argued that the telegram and letter of Collins,

both dated November 4th, constituted a mere proposal

to subscribe to the stock of the unformed corporation

;

and that the statement of Collins in the conversation

of November 26th was a revocation of this proposal

which deprived it of all legal effect and prevented its

acceptance by the corporation.

Even if it should, by any possibility, be held other-

wise; even if the court should hold that the telegram

and letter of November 4th operated to close a binding
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contract, the evidence of the conversation of November
26th was admissible as tending to prove that the con-

tract was on that date cancelled and rescinded and a

new engagement substituted in its place.

The offer was to prove:

—

^'that at the Fairmont Hotel on the 26th day of

November, 1920, the defendant and T. E. Morgan
and H. G. Sibley being present, the defendant
Collins said to T. E. Morgan that he had come
down to see him and felt that he must cancel his

subscription to the stock in the Morgan Grain
Co. That thereupon T. E. Morgan said to him in

substance, ^If you cannot take it all, will vou take

$5,000.00 r Collins replied to that and said ^Yes,

if you will agree to the cancellation of the sub-

scription from $25,000 down to $5,000, I will take

$5,000 and pay for it as soon as the call is made
for it.' That thereupon Morgan said ^That is

perfectly agreeable ; we will cancel your subscrip-

tion down to $5,000 and when we make a call you
can pay the $5,000 in cash'."

(Trans, pp. 55, 56,)

If a contract was made as the result of Collins'

letter and telegram, the contract was with Morgan, to

whom both the letter and the telegram were ad-

dressed; and the evidence in question showed that

Morgan had expressly agreed to the abrogation of any

such contract and the substitution therefor of an

agreement for a subscription in a smaller amount.

Even if it were assumed that the alleged contract was

one between Collins, Morgan and George Wills & Sons

(the only subscriber in substantial amount outside of

Collins and Morgan) the proffered evidence tended to

show that Sibley, who was the general United States
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manager of Wills & Sons, was present at the interview

and acquiesced in the arrangement for the reduc-

tion of the subscription. Morgan spoke for Wills as

well as for himself. He said ''We will cancel your

subscription down to $5,000 and when we make a call

you can pay the $5,000 in cash.^' It follows that the

defendant should have been permitted to prove the

conversation for the purpose of establishing an agree-

ment for cancellation of the offer to subscribe.

Counsel for defendant in error^ realizing that this

evidence should liaA^e been admitted irrespective of the

validity of his argument on the question of revoca-

bility, contends that the agreement of November 26,

1920, is invalid under the provisions of Section 1698

of the Civil Code of California, providing as follows

:

"A contract in writing may be altered by a con-

tract in writing, or by an executed oral agree-

ment, and not otherwise.
'

'

^

To this contention there are several sufficient

answers

:

1. The original offer to subscribe was not a con-

tract. This follows from the authorities cited above,

which hold that the subscription proposal is a mere

off'er, revocable at any time before incorporation. A
written offer may be withdrawn by parol.

2. Any contract made between Collins and tlic

other proposed subscribers was not a contract in writ-

iiif/. Tlie claim of defendant in (M-ror is that the

* JuHt why IIk' clfccl of an Orcjjjoii or New York conlract and tlio power
<o modify it. slioiild he governed by a California Htalute, in not clear.

However. Ilie validity of the af^reement under the C'alifornia code section

is so evident tlint we hsnc assinned, for the sake of nrfrninent only, tliat

it applies.
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contract between the various subscribers should be

inferred, not merely from the telegram and letter of

Collins, but also from the oral subscriptions of Morgan
and Wills and the agents of Wills which were made at

the New York interview of November 4th. Obviously

the telegram and letter, standing alone, show no mutu-

ality and no contract; the existence and terms of the

alleged contract can only be established by the con-

versation between Morgan and the several representa-

tives of Wills at this meeting. It follows that the

contract upon which defendant in error relies is not

a ^^ contract in writing", but one which rests almost

entirely in parol. The code section has therefore no

application.

3. The agreement of November 26th was not an

alteration of the previous agreement, but was a rescis-

sion thereof, coupled with the substitution of a new

and different contract. It was expressly stipulated

that the former subscription should be ^^ cancelled"

and the new subscription provided for immediate pay-

ment upon call, in place of the deferred payments

provided for by the original telegram of November

4th. It is the settled law of California that Section

1698 of the Civil Code has no application to such a

case.

Producers' Fruit Co. v, Goddard, 243 Pac. 686,

693;

Credit Clearance Bureau v, Hochhann Co., 25

Cal. App. 546;

Pearsall v. Henry, 153 Cal. 314;

Treadwell v. Nickel, 194 Cal. 243, 258;

Proud V. Strain, 11 Cal. App. 74.
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In Producers^ Fruit Co, v. Goddard, supra, decided

in December, 1925, the court said:

'^Where an oral agreement is substituted for

an existing written agreement, section 1698 of

the Civil Code has no application."

In Credit Clearance BureoAi v, HocJibann Co., 25

Cal. App. 546, the court said:

*^The court having found, as it did, that the

oral agreement was substituted in the place and
stead of the old agreement, and that the latter

was canceled, the oral agreement is not to be held

to be a modification of the prior written agree-

ment, and therefore ineffectual for that purpose
under the terms of section 1698 of the Civil

Code."

The rule was summarized as follows in Pearsail

V, Henry, 153 Cal. 314:

^^ Section 1698 of the Civil Code must be held

to be inapplicable where the offer is to prove a

substitution of a new agreement for the prior

written agreement."

The evidence which was excluded by the trial court

tended to prove ^^a substitution of a new agreement

for the prior written agreement". It did not come

within the terms of section 1698 of the VW\\ Code and

its exclusion was therefore erroneous.

4. The evidence which was excluded would have

established ''an executed oral agreement'' and there-

fore a full compliance with section 1698. The evi-

dence tendered showed that the new agreement pro-

vided for a subscription of $5000 for stock in the

corporation to b(^ formed, such subscription to be

payable in cash upon call and not in the installments
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specified in the original telegram. (Record, pp. 56,

40.) The proof shows that this new agreement was

actually carried out. ^^Mr. Collins paid in $5000,

$3500 by himself and $1500 by Wills. Mr. Collins

received a certificate for 50 shares." The new agree-

ment was thus fully executed.

Counsel for defendant in error cites Mackenzie v,

Hodgkin, 126 Cal. 591, to the point that the acts of

performance of the oral agreement must differ from

what would be the execution of the original written

contract.

The rule indicated by the opinion in Mackenzie v.

Ilodgkin is no longer the law of California since the

decision in Treadwell v. Nickel, 194 Cal. 243, 258,

wiiere acts indicating in themselves no departure from

an original contract in w^riting were held to be a

sufficient execution of a subsequent oral modification.

But even if the rule were precisely as counsel claims

it to be, the present case would fulfil its strictest re-

quirements. The acts of performance under the new

oral contract tvere different from what would have been

the acts of performance of any agreement based on Col-

lins' original telegram. The telegram called for de-

ferred installment payments, whereas the later agree-

ment called for a single cash payment ; and the single

cash payment was made. The telegram was a single, in-

divisible, entire contract for the subscription to $25,000

worth of stock, and could have been performed by the

corporation only by the issuance of stock in that

amount; and no subsequent corporate proceedings,

had without the participation or consent of Collins,
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could alter the nature of his engagement. On the

other hand, the new oral agreement called for the

issuance of $5000 worth of stock; and in full com-

pliance with this new agreement, 50 shares of the par

value of $100 each were issued to Collins. This act

was the performance, on the part of the corporation,

of the new oral agreement ; it was not the performance

of the original written proposal of Collins; and the

rule which opposing counsel deduces from Mackenzie

V. Hodgkin does not apply.

5. The new agreement was supported by ample

consideration. If any prior agreement was in force

(and to succeed defendant in error must take the

position that it was), it bound Collins to pay for

$25,000 worth of stock in the new corporation and it

likewise bound his promisees to secure the issuance

of stock in that amount. Furthermore, any such con-

tract secured to Collins the right to pay his subscrip-

tion in the installments specified in his telegram, of

November 4th. By the new agreement, all parties

agreed that the new subscription, providing for the

pa}anent of $5000 cash upon call, should be substituted

for the former agreement and that the former agree-

ment should be cancelled. In consideration of the

reduction of the amount of the subscription, (V)]lins

surrendered (T) his riojit to obtain stock araonnting

to $20,000 and (2) his right to defer payment for

the st()(k in the maimer indicatc^l in his t(^l(v<.!:rani.

Tlu^ surrender oF these rights and the cancellation of

the obligations undcu' the old agreement furnished

ample consideration (or 1h(^ new agreement.
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In concluding his argument, counsel for defendant

in error refers to what he professes to believe is the

injustice of allowing a proposed subscriber, such as

Collins, to revoke his offer to subscribe before incor-

poration. But the proposal of an individual whose

money is sought by a promoter and who agrees to

a tentative project of incorporation, should not, in

all fairness, be tortured into a contract with other

subscribers of whose very existence he may have

known nothing. Such a rule would encourage the

grossest imposition and fraud. In this connection

it must be remembered that Collins' tentative pro-

posal, as expressed in his telegram to Morgan, was

not the sort of subscription referred to in many
reported cases, where men of financial responsibility

have headed formal subscription lists with the expec-

tation that other names would be added to their own.

There is no ])asis for the assumption that Collins

expected that his telegram to Morgan would be made

the basis of other offers to subscribe expressed in

the same or different terms. There was nothing in

its form or in the manner of its communication to

induce any such belief on his part. His dealings

were mth Morgan alone; and his offer to subscribe

was rescinded with the consent of Morgan and the

full knowledge and acquiescence of the only other

substantial subscriber. The corporation subsequently

formed was, to all intents and purposes, the creature

of Morgan and Wills. Its President reported, not

contracts to subscribe for its stock, but ^^applications

for subscriptions'' thereto. (Record, p. 47.) The

corporation, when formed, complied fully with the



42

substituted subscription arrangement which Morgan

and Wills had made with Collins on November 26,

1920. It received full payment under the new agree-

ment and issued stock in accordance therewith. Five

years later it attempted to revive and enforce the

proposal wMch its promoters had cancelled and had

given Collins every reason to suppose was forever

terminated. If considerations of fraud and injustice

enter into the case, they do not bear against the case

of Collins.

It is respectfully submitted that the judgment

should be reversed.

Dated, November 5, 1926.

James H. Raley,

Richard W. Montague,

William I. Beobeck,

Herman Phleger,

Maurice E. Harrison,

Attorneys for Plaintiff in Error,


